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Distribution and Carriage )

COMMENTS OF PRIMETIME 24 IN SUPPORT OF THE
PETITION FOR RECONSIDERATION AND CLARIFICATION

FILED BY DISCOVERY COMMUNICATIONS, INC.

I. Introduction

PrimeTime 24loint Venture ("PrimeTime 24") is a partnership that is engaged

principally in the retransmission of the broadcast television signals of WABC-TV

(ABC, New York), WRAL-TV (CBS, Raleigh) and WXIA-TV (NBC, Atlanta) for the

benefit of C-Band home satellite dish ("HSD") owners and a small number of cable

operators located throughout the states, commonwealths, trusts, territories and

possessions of the United States.



These Comments are offered in support, III part, of the Petition for

Reconsideration and Clarification filed by Discovery Communications, Inc.

("Discovery") regarding the First Report and Order dated April 30, 1993 in this

rule making proceeding. ("Order"). The portion of the Petition filed by Discovery that

refers to the need for clarification of the term "competing distributor" as used in the

program access rules contained in the Order is well taken. However, PrimeTime 24

believes that any such reconsideration should not be Iimited to the intramural affairs of

the cable television industry. For the reasons dlscussed below, PrimeTime 24 suggests

that the term "competing distributor" be clarified for use in complaints tiled by non

cable distributors and cable operators alike, given the current potential for

misapplication of the rules and resulting unnecessary detriment to the marketplace at

large.

II. Markets of Distributors of Retransmitted Broadcast Signals Supplied by

PrimeTime 24 May Technically Overlap Even Though No Actual Competition Exists in

Any Significant Degree

As described in its initial Comments filed in this proceeding, PrimeTime 24 has

been dedicated to the delivery of network programming to HSD households that were

then, and are now, unserved by any other distrihution technology. (See Comments of

PrimeTime 24 at PP 2-3. in MM Docket 92-265.) Currently, over 500,000 HSD

households receive network programming from PrimeTime 24 in locations unserved by

traditional distribution media commonly referred to as "white areas". In addition,

cable operators located throughout the United States are also in need of sateJlite

delivered network programming delivered by PrimeTime 24, due to the absence or



inadequacies of the signals of local affiliates of ABC, CBS and NBC.1 The receipt of

that incremental revenue from cable operators in isolated unserved areas has be(~n

critical to PrimeTime 24 during its development as one of the only surviving services

dedicated to serving the HSD marketplace.

By the nature of the marketplace itself, the areas served by PrimeTime 24

through national non-cable distributors and local or regional cable distributors can

overlap only with respect to localities that represent only minor portions of the

countrywide marketplace served by PrimeTime 24. In that regard, the danger of

misapplication of the term "competing distributor" mentioned in the Discovery Petition

is just as true for comparisons involving non-cahle distributors. A national non-cable

distributor may claim that it is competing with a local cable operator anywhere in the

United States and, solely as a result of any technical market overlap with that local

distributor, seek to complain about terms and conditions that have no resemblance to

those applicable to it and its national marketplace.

The Discovery Petition seeks to avoid the overreaching possibilities of the

current rules by clarifying the degree to which distributor territories must overlap

before compared distributors can be considered to he "competing distributors" .

PrimeTime 24 applauds that effort and simply asks the Commission to provide that

clarification for all comparisons of distributor circumstances regardless of the

technologies involved.

lApproximately 270,000 of all domestic cable homes served by PrimeTime 24 are
located in Puerto Rico where there are no broadcast television affiliates of any of the
networks. Virtually every cable operator in Puerto Rico contracts to carry all three of
the PrimeTime 24 delivered signals of network. affiliates.



As noted in the Order, the Commission sought to comply with the mandate of

the Cable Act of 1992 by supplying rules under which "competing" distributors of

programming are afforded redress against prohibited discrimination. If those rules are

allowed to operate in any comparisons involving distributors that either do not actually

compete or to the degree that they do not actually compete, the purpose and pohcy of

the Act will have been stretched beyond its purpose to the detriment of the natural

workings of the marketplace.

As explained in the Order, the Commission will require complaining

distributors to justify their comparison to other distributors and the marketplaces those

third parties serve. (Order pp. 42-46.) For the reasons offered in the Petition, as

extended to include comparisons beyond those between two cable operators, the

Commission should clarify that the justification required must include some "substantial

overlap" of distribution territories. In the alternative. it should be made clear that any

complaint shall not be considered to involve "competing distributors" to the extent the

complaining distributor seeks relief in areas in which it does not actually compete with

the complained of distributor, regardless of the degree of overlap. Clarification on

either level will ensure that the complaint process and the procedures established by the

program access rules will be preserved for the only instances in which Congress

intended to inject regulation into the marketplace--where competition is actually

affected.
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Ill. Conclusion

The program access rules should he clarified to allow for the filing of

distrihutor complaints for relief from price discrimination: only if the complaining

distrihutor competes with another distrihutor in "substantial part II or only to the extent

the distrihutors actually compete in any marketplace.
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